INTRODUCTION
On July 1, 1998, the United States Court of Appeals for the Tenth Circuit announced its opinion in United States v. Singleton ("Singleton I"), 1 declaring that federal prosecutors violate the federal gratuity statute when they offer plea bargains to criminal defendants in exchange for testimony against other criminal defendants.
2 Only nine days after this stunning opinion was issued, the Tenth Circuit vacated Singleton I for a rehearing of the case en banc. 3 In January of 1999, the Tenth Circuit issued its opinion in United States v. Singleton ("Singleton II"), 4 overruling Singleton I and holding that federal prosecutors do not violate the federal gratuity statute by exchanging plea bargains for testimony because the statute does not apply to the government or its agents. 5 During the six months between Singleton I and Singleton II, over four dozen courts published opinions on whether exchanging reduced sentences for testimony violates the federal gratuity statute. 6 The high level of judicial activity during this brief period demonstrates the sizable impact that the Singleton I holding had on the legal system. 1. 144 F.3d 1343 1. 144 F.3d (10th Cir. 1998 Supp. 2d 206, 209-10 (D.N.J. 1998 ) (collecting cases). [Vol. 49:1371 The federal gratuity statute is part of 18 U.S.C. § 201(c)(2), which proscribes bribery and gratuity. Bribery and gratuity offenses both involve illegally exchanging something of value for some action or behavior, such as payment made to a politician in exchange for her vote in favor of a bill. Bribery and gratuity are distinguished from one another by the intent requirement of each offense. Bribery requires that the person making the offer intend to induce corrupt action or behavior from the recipient.
DUKE LAW JOURNAL
7 Gratuity involves essentially the same conduct as bribery but is a lesser offense because it does not require that the offeror actually intend to cause corruption. 8 A prosecutor who offers to reduce a convicted felon's prison sentence in exchange for the felon's knowingly false testimony against another criminal defendant is guilty of bribery under subsection 201(c)(1). The question at issue in the Singleton cases was whether a prosecutor commits the offense of gratuity, proscribed by subsection 201(c)(2), by offering a criminal defendant a reduced sentence in exchange for what the prosecutor believes will be truthful testimony against another defendant.
Although the holding in Singleton I was quickly vacated and replaced by the contrary holding of Singleton II, the Singleton I panel opened the door to a line of reasoning and argument-that federal plea bargains are illegal under the gratuity statute-that will likely resurface frequently until the Supreme Court issues an opinion on the appropriate interpretation and application of subsection 201(c)(2). 9 The decision in Singleton II, which accords with most case law interpreting subsection 201(c)(2) subsequent to Singleton I, may be the expedient and simple resolution to arguments based on the Singleton I holding, but in this case that answer is neither a reasonable interpretation of the statute nor an adequate means of maintaining a fair and effective criminal justice system.
A fair and effective criminal justice system is one that affords prosecutors sufficient powers to obtain criminal convictions while preserving for defendants the rights necessary for a just trial. Reading a government exception into subsection 201(c)(2), as did the Singleton II court, is not an adequate resolution of the issue because that in-7. See 18 U.S.C. § 201(b) (1994) . 8. See id. § 201(c)(2). 9. As the Supreme Court declined to grant certiorari in Singleton II, this interpretation is unlikely to occur in the foreseeable future. See United States v. Singleton, 119 S. Ct. 2371 (1999 (denying certiorari).
terpretation sacrifices the protections the gratuity statute affords to criminal defendants and expands the powers of federal prosecutors. Under the Singleton II interpretation, federal prosecutors are not limited by subsection 201(c)(2), and thus they are not limited in what they may offer potential witnesses to induce them to testify. This gives federal prosecutors unfair bargaining power over defendants, who are constrained by subsection 201(c)(2). Reading the gratuity statute as wholly prohibiting federal prosecutors from exchanging plea agreements with criminal defendants for testimony, as the Singleton I court did, is also unsatisfactory, given how deeply ingrained plea bargaining is in our criminal justice system and how severely its banishment would hamper the ability of prosecutors to obtain criminal convictions against co-defendants. Prohibition of all plea bargains would protect the interests of criminal defendants by reducing the chance that co-defendants would be induced by plea agreements to testify falsely against them, but this reading of subsection 201(c)(2) would make it very difficult for the criminal justice system to function.
There is, however, an alternative to forcing subsection 201(c)(2) into either the Singleton I or the Singleton II interpretation-a solution that balances the interest of criminal defendants in receiving a fair trial and the interest of the government in maintaining an effective criminal justice system. The solution to this semantic nightmare is to repeal subsection 201(c)(2) altogether, allowing prosecutors and defendants alike to exchange consideration for testimony and requiring only that both sides fully disclose any such arrangement to the jury. 10 Subsection 201(b), the bribery statute, would continue to prohibit offers and deals made with intent to influence the content of a witness's testimony, but attorneys on both sides of the aisle would be free to offer consideration to encourage reluctant witnesses to testify. Since federal prosecutors are currently required to disclose the details of the plea agreements that they offer in exchange for testimony, this new rule would afford defense attorneys the same opportunity to encourage reluctant witnesses to testify, provided that they, too, met the disclosure requirements. Of course, a defense attorney, unlike a prosecutor, could not offer leniency or a reduced sentence in ex- 10 . A companion to the gratuity statute criminalizes accepting anything of value offered for, or because of, testimony under oath or affirmation. See 18 U.S. § 201(c)(3). The discussion of § 201(c)(2) herein applies equally to § 201(c)(3). However, since only § 201(c)(2) has come under fire and debate, that is the focus of this Note. Repealing § 201(c)(2) would not accomplish the objectives sought if § 201(c)(3) were not also repealed.
change for testimony as could a prosecutor, but the defense attorney could offer other incentives to witnesses who otherwise might be unwilling to testify. Full disclosure of consideration paid in exchange for a witness's testimony would leave to the jury the determination of whether the agreement affected the content of a particular witness's testimony. Repealing subsection 201(c)(2) and replacing it with this disclosure rule is the only fair answer to the dichotomous and unsatisfactory interpretations of the federal gratuity statute offered in Singleton I and Singleton II.
This Note considers both Singleton decisions and the various interpretations of subsection 201(c)(2) offered in those cases and their progeny. It proposes that repealing subsection 201(c)(2) is the most reasonable way both to resolve the conflicting interpretations of the statute and to maximize the fairness and effectiveness of the criminal justice system. Part I of this Note reviews the origins and development of the explosive debate over the proper interpretation of subsection 201(c)(2) in the federal judiciary. Part II analyzes the plain meaning and legislative history of subsection 201(c) both independently and as discussed in federal case law. Part III evaluates the competing judicial interpretations of subsection 201(c)(2), comparing the strongest arguments for and against excluding the government and its agents from the reach of the gratuity statute. Part IV considers the failure of these competing judicial interpretations to address or redress the fundamental imbalance created by allowing prosecutors, but not defendants, to make deals with potential witnesses to encourage testimony. Part IV then proposes the repeal of subsection 201(c)(2) in favor of a rule that allows federal prosecutors and defendants alike to exchange consideration for testimony provided that such arrangements are disclosed to the jury.
I. UNITED STATES V. SINGLETON: THE BEGINNING OF THE BATTLE
An investigation of a conspiracy to launder drug money and to distribute cocaine culminated in the arrest of Sonya Evette Singleton, Napoleon Douglas, and several other individuals.
11 Douglas entered into a plea agreement with the government, promising to testify against Singleton and other defendants in return for promises by the government (1) not to prosecute Douglas for any other criminal acts related to the narcotics investigation, (2) to inform the court of the nature and extent of Douglas's cooperation, and (3) to advise the state parole board of the nature and extent of Douglas's cooperation.
12
Singleton challenged the admissibility of Douglas's testimony, alleging that the plea bargain federal prosecutors had offered Douglas violated the federal gratuity statute. 13 The trial court overruled Singleton's objection, allowing Douglas to testify, and Singleton was convicted.
14 Singleton appealed, alleging that admission of Douglas's testimony was reversible error.
15
The U.S. Court of Appeals for the Tenth Circuit reviewed Singleton's appeal and, in a detailed opinion written by Judge Kelly, considered four possible reasons for excluding federal prosecutors from the federal gratuity statute. The court rejected each reason, concluding that none justified excluding the government from the broad language of subsection 201(c)(2). Thus, the Singleton I court held that federal prosecutors violate the federal gratuity statute when they plea bargain with witnesses to induce them to testify. 16 The unanimous Tenth Circuit panel reversed Singleton's conviction and remanded the case for a new trial, in which Douglas's illegally obtained testimony would be excluded.
17
The Singleton I decision had quick and widespread aftershocks. Supp. 2d 521, 521-22 (D. Md. 1998 ) (calling the Singleton I opinion "amazingly unsound, not to mention nonsensical" and offering that "[t]he chances of either or both the Fourth Circuit and the Supreme Court reaching the same conclusion as the Singleton panel are, in this Court's judgment, about the same as discovering that the entire roster of the Baltimore Orioles consists of cleverly disguised leprechauns"); United States v. Duncan, No. Crim.A. 97-217, 1998 WL 419503, at *1 (E.D. La. July 15, 1998 (denying a motion for a new trial based on the Singleton I opinion).
19. See United States v. Revis, 22 F. Supp. 2d 1242 , 1249 (N.D. Okla. 1998 ) (agreeing with Singleton I's statutory interpretation of § 201(c), although ultimately holding that specific provisions of § 5K1.1, the section of the federal sentencing guidelines authorizing a downward departure in sentencing where the defendant has provided substantial assistance to the government, allowed the instant plea bargain in exchange for testimony); United States v. Fraguela, No. Crim.A. 96-0339, 1998 WL 560352, at *1 (E.D. La. Aug. 27, 1998 ) (granting defendant's motion for a new trial on the ground that "the testimony of several pivotal witnesses against him was procured in violation of 18 U.S.C. § 201(c)(2)"), vacated on other grounds, No. Crim.A. 96-339, 1998 WL 910219, at *2 (E.D. La. Oct. 7, 1998 20 In fact, only two district courts have followed the decision in Singleton I, and one of those has been reversed on appeal.
21 On January 8, 1999, the Tenth Circuit itself issued an en banc opinion in Singleton II, reversing the short-lived holding in Singleton I. 22 Yet, the reasoning in Singleton I, which gave credibility to reading subsection 201(c)(2) as applying to agents of the federal government, has since been used frequently by defendants in both federal and state courts.
23
None of the courts that have considered arguments similar to the reasoning in Singleton I have satisfactorily dispelled the Singleton I analysis.
24
Most of the federal courts that have evaluated whether subsection 201(c)(2) applies to plea bargaining in the aftermath of Singleton I have provided little or no legal analysis of the issue. Instead, these courts have either cited the reasoning offered in earlier court opinions that had rejected the analysis of Singleton I or declined to follow Sin-1350 (S.D. Fla. 1998) (granting a motion to suppress the anticipated testimony of three codefendants because "the plea agreements . . . violate the clear and unambiguous meaning of section 201(c)(2)"), rev 'd, 166 F.3d 1119 (11th Cir.), cert. denied, 120 S. Ct. 212 (1999 ). 20. See, e.g., United States v. Abraham, 29 F. Supp. 2d 206, 209-10 (D.N.J. 1998 ) (collecting cases). Many courts have refused to consider motions premised on the Singleton I holding on the ground that the decision was vacated and cannot serve as a legal foundation. See, e.g., United States v. Carroll, Nos. 97-4022, 97-4259, 1998 WL 801880, at *3 n.4 (4th Cir. Nov. 19, 1998 App. Jan. 27, 2000) .
24. For a discussion of the necessity of a legislative, rather than judicial, remedy to the ambiguity in § 201(c)(2), see infra Part IV.
gleton I because it did not comport with longstanding common law and practice. [es] in any exercise of statutory construction with the text of the provision in question, and move[s] on, as need be, to the structure and purpose of the Act in which it occurs"); Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 608 (1979) ("As in all cases of statutory construction, our task is to interpret the words of these statutes in light of the purposes Congress sought to serve.").
II. THE LANGUAGE AND LEGISLATIVE HISTORY OF 18 U.S.C. § 201(C)(2) Subsection 201(c)(2) was enacted in substantially its current form over thirty-five years ago. 27 Yet, no conflict regarding the scope of the statute and no body of judicial interpretation of subsection 201(c)(2) existed until Singleton I. To ascertain the meaning and proper application of the statute, one must first examine its text, considering also the intent of the Congress that crafted the law more than three decades ago.
A. The Language and Plain Meaning of Subsection 201(c)(2)
Section 201 is divided into two sections, one that prohibits bribery and the other gratuity.
28 Subsection 201(b), the bribery provision, makes it illegal to offer something of value to a public official or to a witness with intent to corrupt that witness's testimony. Subsection 201(c)(2), the gratuity provision, is similar to subsection 201(b), but it does not require that an offender intend to corrupt the testimony of the witness. Subsection 201(c)(2) provides:
Whoever . . . directly or indirectly, gives, offers or promises anything of value to any person, for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the United States to hear evidence or take testimony, or for or because of such person's absence therefrom; . . . shall be fined under this title or imprisoned for not more than two years, or both.
29
The U.S. Supreme Court has stated that, when interpreting a statute, the clear and plain meaning of the text should be controlling unless there is an ambiguity that requires examination of the statute's legislative history for clarification. 30 On its face, the language of sub- [W]here the words of a law, treaty, or contract, have a plain and obvious meaning, all construction, in hostility with such meaning, is excluded. This is a maxim of law, and a section 201(c)(2) seems to apply to the government and its agents and therefore to proscribe government officials from exchanging plea bargains for testimony. 31 Subsection 201(c)(2) uses the word "whoever," one of the most inclusive terms Congress could have used in establishing the set of entities to which the statute applies.
In Singleton II, however, Judge Porfilio, writing for the majority, found that the dictionary definition of "whoever" does not include the government. 32 Judge Porfilio asserted that, under its "common meaning," the term "whoever" refers to people. 33 Judge Porfilio reasoned that the legislature would have used the impersonal "whatever," in addition to "whoever," if it had meant to include the government and other entities within the gratuity statute.
34
Since Congress used only "whoever," the Singleton II court found that "construing 'whoever' to include the government [would be] semantically anomalous." 35 Finding that the United States as an entity includes the federal prosecutors who act as its voice in federal courts, the court further held that federal prosecutors are not included in the definition of "whoever" in subsection 201(c)(2).
36
The Singleton II majority's restrictive interpretation of "whoever" was not satisfactory to all, however, as Judge Kelly, author of the majority opinion in Singleton I, made clear in a dissenting opinion. In his dissent, Judge Kelly argued that "[t]extually, 'whoever' clearly connotes more than a being and in fact denotes inanimate entities. The Dictionary Act, 1 U.S.C. § 1, definition of 'whoever' includes, but is not limited to, corporations, companies, associations, dictate of common sense; for were a different rule to be admitted, no man, however cautious and intelligent, could safely estimate the extent of his engagements, or rest upon his own understanding of a law, until a judicial construction of those instruments had been obtained. Subsections surrounding 201(c)(2) provide contextual guidance in determining the proper interpretation of the gratuity statute.
38 Perhaps most important, subsection 201(c) is written as a single sentence with three subsections, all of which are directed to "whoever," and all of which come with one stated punishment of a fine or imprisonment.
39 Subsection 201(c)(1) provides a limitation upon the word "whoever": "otherwise than as provided by law for the proper discharge of official duty." (1) otherwise than as provided by law for the proper discharge of official duty-(A) directly or indirectly gives, offers, or promises anything of value to any public official, former public official, or person selected to be a public official, for or because of any official act performed or to be performed by such public official, former public official, or person selected to be a public official; or (B) being a public official, former public official, or person selected to be a public official, otherwise than as provided by law for the proper discharge of official duty, directly or indirectly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of any official act performed or to be performed by such official or person;
(2) directly or indirectly, gives, offers or promises anything of value to any person, for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the United States to hear evidence or take testimony, or for or because of such person's absence therefrom;
(3) directly or indirectly, demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon any such trial, hearing, or other proceeding, or for or because of such person's absence therefrom;
shall be fined under this title or imprisoned for not more than two years, or both. ernment officials from subsection 201(c)(2). Even more clearly, subsection 201(c)(1)(B) applies only to "a public official, former public official, or person selected to be a public official." 41 It would be impossible for Congress to limit the term "whoever" in subsection 201(c)(1)(B) to include only government officials if the term did not include government officials in the first place, as the Singleton II court held. Thus, the context of subsection 201(c)(2) supports a reading of the gratuity statute that includes government officials within the scope of "whoever."
The language of subsection 201(c)(2), examined both in isolation and in the context of surrounding sections, seems relatively straightforward: no one may offer anything of value to any witness in exchange for her testimony, except for witness fees and expenses specifically allowed under subsection 201(d).
42 A reasonable reading of subsection 201(c)(2), given its language and context, indicates that the statute applies to federal prosecutors because the term "whoever" is broad enough to include the government and its agents and there is nothing in the language of subsection 201(c)(2) to limit the application of "whoever."
B. The Legislative History of Subsection 201(c)(2)
Courts generally refuse to consult the legislative history for additional help in statutory interpretation except in cases such as this, where the meaning of statutory language is disputed. 43 Unfortunately, the limited legislative history of subsection 201(c)(2) contains little discussion of the statute's scope. 41. Id. § 201(c) (1)(B). 42. Section 201(d) establishes limited payments that may be made to or received by witnesses:
Paragraphs (3) and (4) of subsection (b) and paragraphs (2) and (3) of subsection (c) shall not be construed to prohibit the payment or receipt of witness fees provided by law, or the payment, by the party upon whose behalf a witness is called and receipt by a witness, of the reasonable cost of travel and subsistence incurred and the reasonable value of time lost in attendance at any such trial, hearing, or proceeding, or in the case of expert witnesses, a reasonable fee for time spent in the preparation of such opinion, and in such appearing and testifying.
Id. § 201(d).
43. See Salinas v. United States, 522 U.S. 52, 57-58 (1997) ("Only the most extraordinary showing of contrary intentions in the legislative history will justify a departure from that language."). [Vol. 49:1371 Congress enacted section 201 to deter corruption in the government and to prevent possible sources of such corruption. 44 The statute as a whole addresses bribery, gratuity, graft, and conflicts of interest with regard to government employees in all branches. 45 In a Senate Report reacting favorably on the statute, the Committee on the Judiciary recognized the "necessity for maintaining high ethical standards of behavior in the Government." 46 The statute was intended to assist in that endeavor by regulating governmental behavior in dealings with private citizens and business entities. 47 Given that the statute, in general, is directed at government officials and their behavior, one can reasonably infer that Congress intended subsection 201(c)(2) to apply to the government as well.
When 359, 367 (5th Cir. 1998 ), cert. denied, 119 S. Ct. 1795 (1999 (concluding that "Congress did not intend for section 201(c)(2) to be used when prosecutors offer lenity for a witness' truthful testimony"); United States v. Roque-Acosta, 28 F. Supp. 2d 1256 , 1257 (D. Haw. 1998 ) (failing the outset that § 201 is to be broadly construed to further its legislative purpose of deterring corruption." 53 Additionally, Singleton I found that when Congress reorganized the criminal bribery statute into separate bribery and gratuity provisions, it deleted the scienter requirement from the gratuity section without limiting the scope of its application. 54 Because the legislative history indicated no intention by Congress to exclude the government from the prohibition of subsection 201(c)(2), Singleton I found that the government should be included. 55 In United States v. Ware, 56 the Sixth Circuit also looked to the legislative history in determining the correct meaning of subsection 201(c)(2).
57 Like the court in Singleton I, the Ware court found little guidance in the limited legislative history on the question of whether the gratuity statute was intended to apply to the government. 58 Unlike the court in Singleton I, however, the Ware court cited the absence of legislative history regarding the scope of subsection 201(c)(2) as evidence that the statute does not apply to the government. 59 The Ware court held that "[t]he legislative history is void of any declaration that [subsection 201(c)(2)] was intended to thwart the long-sanctioned prosecutorial prerogative" of making plea bargains with defendants in exchange for testimony. 60 The Ware court reasoned that since there was no specific indication from Congress that it intended to take away the longstanding authority of prosecutors to exchange plea bargains for testimony, the statute should not be read to do so.
Unfortunately, the legislative history provides limited guidance in interpreting the unclear language of subsection 201(c)(2). Courts have relied on the absence of significant legislative history to argue both for and against including government officials within the gratuity statute. Judges on both sides have reasoned that congressional intent hostile to their positions would have been explicit. Thus, the absence to find any "indication that Congress intended the statute to criminalize the accepted practice of providing incentives for testimony").
53. of explicit intent has been used to bolster both inclusion and exclusion of the government from subsection 201(c)(2). Without a single convincing interpretation of subsection201(c)(2), courts are left to examine the evidence, to rely on what they find relevant, and to make independent determinations about the statute's scope.
III. JUDICIAL INTERPRETATIONS AND THE NARDONE STANDARD
As discussed above, the scope of subsection 201(c)(2) is not clear from its text or legislative history. Generally, when examination of the statutory text and legislative history are inconclusive, the question of whether a statute applies to the government is examined under the Supreme Court's 1937 decision in Nardone v. United States. 61 In Nardone, the Supreme Court invoked a canon of statutory construction, based primarily on historical tradition, that a statute is presumed not to apply to the government unless the language of the statute explicitly includes the government.
The Nardone Court identified two classes of cases to which this canon applies. The first class includes those cases in which applying the statute to the government "would deprive the sovereign of a recognized or established prerogative title or interest;" the second is the class of cases in which applying the statute to government officials "would work [an] obvious absurdity."
62 Although courts interpreting subsection 201(c)(2) have not agreed on whether the Nardone canon applies to cases outside of the two classes specifically addressed by the Nardone Court, 63 all have used the canon and the Nardone Court's 61. 302 U.S. 379 (1937). 62. Id. at 383-84 (citations omitted). The discussion of this canon in the Nardone opinion is brief and provides little guidance for its application.
63. Singleton I found the fact that the Nardone canon had only been applied in two types of cases to be a limiting statement. See Singleton I, 144 F.3d 1343 , 1345 -46 (10th Cir. 1998 (finding that "[t] he canon applies only to [the] two classes of cases" specifically enumerated in Nardone). Singleton II and Ware did not dispute this finding of the Singleton I court, but found that § 201(c)(2) fits into both of the classes of cases to which the Nardone Court said the canon applies. See Singleton II, 165 F.3d 1294, 1300-01 (10th Cir.) (en banc), cert. denied, 119 S. Ct. 2371 (1999); Ware, 161 F.3d at 420-22 (6th Cir. 1998 ), cert denied, 119 S. Ct. 1348 (1999 . Many other courts disagreeing with Singleton I also rely on the Nardone canon. See, e.g., United States v. White, 27 F. Supp. 2d 646, 649 (E.D.N.C. 1998) (finding that "[e]ither of these long-recognized exceptions provides a sufficient basis, in this court's view, for its conclusion that the sovereign, and, hence, federal prosecutors, are not prohibited by 18 U.S.C. § 201(c)(1) from entering into plea agreements with criminal defendants to procure their testimony in other cases"); United States v. Reid, 19 F. Supp. 2d 534, 536-37 (E.D. Va. 1998 ) (discussing the rule of Nardone as a "canon of statutory construction" and stating that the rule applies to these two types of cases); United States v. Arana, 18 F. Supp. 2d 715, 718 (E.D. Mich. 1998 ) (applying the same Nardone discussion of it in determining whether the word "whoever" in subsection 201(c)(2) includes the government.
64

A. Established Right of the Sovereign
The first category of cases to which the Nardone canon applies includes those in which application of a statute to the government would impair an established right of the sovereign. 65 The government is generally not bound by a statute that "tends to restrain or diminish [its] powers, rights, or interests," unless the statute explicitly applies to the government.
66
In applying this first principle from Nardone, several courts have found that "[t]he prosecutorial prerogative to recommend leniency in exchange for testimony dates back to the common law in England and has been recognized and approved by Congress, the courts, and the Sentencing Commission of the United States."
67 In supporting this finding, the courts have generally relied on the Supreme Court's late nineteenth-century decision in The Whiskey Cases. 68 In The Whiskey Cases, the Court found that an accomplice cooperating as a witness should have the opportunity to request a pardon from the court and could expect the prosecutor to make a favorable recommendation to canon but arguing that "[n]othing in that decision or any other Supreme Court decision 'limits' application of the canon to only the two classes of cases mentioned").
64. Although the Nardone canon has been used in the interpretation of § 201(c)(2), the canon has not been cited or applied often since the Nardone decision was handed down in 1937. According to Westlaw, Nardone has been cited in approximately 260 cases since it was decided in 1937, and more than thirty of those have been since Singleton I. Search of Westlaw, ALLCASES and ALLCASES-OLD databases (Aug. 25, 2000) . Very few of the cases citing Nardone before Singleton I cited the case for its rule that statutes do not apply to the sovereign unless they do so explicitly. See, e.g., Shaw v. Library of Congress, 747 F.2d 1469 , 1477 (D.C. Cir. 1984 ; National Association of Letter Carriers v. U.S. Postal Service, 333 F. Supp. 566, 570 (D.D.C. 1971) ; United States v. Mayo, 47 F. Supp. 552, 556 (N.D. Fla. 1942 the court on the accomplice's behalf. 69 In addition, The Whiskey Cases discussed the long-established English common law principle on which this expectation was based. 70 Relying on both the holding and the reasoning of The Whiskey Cases, several courts have found that there is an established government right to plea bargain with criminal defendants and that a statute should not be read to limit that right unless the statute expressly applies to the government.
71
Although The Whiskey Cases did recognize a historical tradition of defendants cooperating with prosecutors in hopes of receiving favorable treatment, The Whiskey Cases do not actually establish that prosecutors may directly exchange leniency for testimony. Instead, The Whiskey Cases indicates that a cooperating defendant has the right to seek a pardon or leniency and that the defendant should expect that his cooperation in the prosecution will justify receiving it. In the contemporary legal system this relationship is reflected in the Sentencing Guidelines, which enable trial courts to consider whether a defendant-witness has provided "substantial assistance" in a criminal prosecution sufficient to justify reducing her sentence.
72 The Sentencing Guidelines do not require that a cooperating defendant's "substantial assistance" be predicated on a promise or agreement with the prosecution; instead, there is a general expectation that assistance provided voluntarily by a defendant will be considered favorably by the court even in the absence of such an agreement.
Lower federal courts have argued that the Supreme Court has validated the propriety of agreements similar to the one at issue in the Singleton cases. 73 In the cases commonly cited for this proposition, the Supreme Court implicitly accepted the validity of testimony obtained through plea bargaining by admitting such testimony as evidence. 673, 674-79 (1986) (finding that, for purposes of challenging credibility, the defendant was entitled to cross-examine a witness about an alleged agreement reached between the witness and the prosecutor without directly considering the va-The parties in these cases, however, did not question, and the Court did not directly consider, whether those plea agreements were valid. 75 In Brady v. United States, 76 for example, the defendant argued that the plea agreement he reached with the government was involuntary and therefore invalid. 77 The Supreme Court held that Brady's plea was voluntary, finding that it might have been motivated by the recognition that pleading guilty would result in a lesser sentence under the statute than the defendant would risk at trial, where his codefendant, who had already entered a plea agreement with the prosecution, might testify against him. 78 Although the Brady Court acknowledged that the co-defendant could testify against Brady, the Court did not discuss the circumstances under which the codefendant's testimony became available. 79 Still, the Court's acknowledgment of the co-defendant as a potential witness, without questioning the validity of the plea agreement that made him available to testify, provides at least implicit approval of such agreements. Relying on cases such as Brady and on the common law tradition of exchanging plea bargains for testimony, 80 the Ware court found that interlidity of the agreement between the prosecutor and the witness); Giglio v. United States, 405 U.S. 150, 154-55 (1972) (holding that any evidence of an understanding between the prosecution and the co-defendant must be disclosed because it could affect the credibility of the witness, but not examining directly whether the prosecution had the authority to enter into such an agreement); see also preting the gratuity statute to prohibit such agreements would take away an established right of the sovereign. 81 Since the Nardone canon permits statutory limitation of established sovereign rights only by statutes that explicitly apply to the government, 82 the courts have found that subsection 201(c)(2) implicitly excludes the government.
The Singleton I court found that subsection 201(c)(2) applies to the government regardless of whether exchanging plea bargains for testimony is an established prosecutorial prerogative. In reaching this conclusion, the Singleton I court relied on two exceptions that the Nardone Court established regarding its rule that statutes should not be interpreted as limiting established rights of the sovereign. 83 First, Nardone indicates that a statute that does not limit established rights of the government itself might still apply to limit the actions of government agents. 84 Second, Nardone says that the canon of governmental exclusion from statutes that would infringe on established sovereign rights does not exclude the government from statutes intended to prevent public injury or wrongdoing.
85
Singleton I found that subsection 201(c)(2) fits within the first exception to the Nardone canon because it applies to prosecutors rather than to the government itself, limiting the "way in which [those] agent[s] carr[y] out the government's interests." 86 The court reasoned that the gratuity statute does not prevent the government from charging, trying, and punishing criminals; it only serves to limit the means government agents may employ in doing so.
Singleton I also found that subsection 201(c)(2) falls under the second exception to the Nardone canon and thus should apply to the government as well as to government agents, because the statute's "purpose is to prevent fraud, injury, or wrong." 87 The Singleton I court also determined that subsection 201(c)(2) meets the second exception to the Nardone canon because "[t]he anti-gratuity provision . . . indicates Congress's belief that justice is undermined by giving, offering, or promising anything of value for testimony." 88 The court noted that the legislative history of subsection 201(c)(2) showed a concern with just such corruption. 89 As a result, Singleton I found that the Nardone canon does not work to exclude the government from subsection 201(c)(2).
90
Whether the government has an established right to exchange offers of leniency for testimony from criminal defendants, the Supreme Court has acknowledged the practice in the course of several decisions and has not condemned such agreements. It is unclear whether this indirect precedent is sufficient to show an established government right under Nardone, but it does provide some basis for the argument. As the Singleton I court demonstrated, however, strong arguments can be made that subsection 201(c)(2) falls within one or both of the exceptions to the first class of cases covered by the Nardone canon, suggesting that the government and its agents should be included under the statute.
B. Inclusion Works an Absurdity
Even if common law tradition and arguably supportive case law do not establish a right of the government or its officers to exchange plea bargains for testimony, many courts considering the issue have found that including the government within the scope of subsection 201(c)(2) is not permissible because inclusion would work an obvious absurdity, the second category to which the Nardone canon applies. (2) to government plea agreements entered to procure future testimony would 'work obvious absurdity' because without such testimony, the government would be unable to . . . effectively proceed in the thou-A classic example of this second class of cases is speed limits. Requiring police officers in pursuit of fleeing suspects or rushing to the scene of a crime to abide by speed limits would be an absurd impediment to the carrying out of their official responsibilities.
Singleton II found that it would be "absurd" to believe that Congress "intended to subject the United States to the provisions of § 201(c)(2), and, consequently, like any other violator, to criminal prosecution." 92 In contrast, Singleton I found that in a law-abiding society, government officials are subject to the same laws as general citizens. 93 Because the creation and limits of government authority have always been established by written law, the Singleton I court found that "the statute's application to government officials, far from being absurd, is at the center of our legal tradition."
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In addition to this general argument over whether subsection 201(c)(2) should fall into the second class of cases subject to the Nardone canon, some courts have held that conflicts between the Singleton I reading of the gratuity statute and other federal provisions-the Federal Rules of Criminal Procedure, the United States Sentencing Guidelines, and the federal immunity statute-reveal the absurdity of interpreting subsection 201(c) (2) and rules have been interpreted by some courts as permitting or encouraging federal prosecutors to plea bargain with defendants in exchange for truthful testimony. Courts that have interpreted the Federal Rules of Criminal Procedure, the United States Sentencing Guidelines, and the federal immunity statute as condoning the power of federal prosecutors to plea bargain have held that interpreting subsection 201(c)(2) in a way that would prohibit these agreements would create the absurdity of criminalizing actions that other rules and laws authorize.
Authority for federal prosecutors to exchange leniency for truthful testimony can be found in Rule 11 of the Federal Rules of Criminal Procedure. Rule 11 sets forth the guidelines for criminal pleas, and subsection 11(e) specifically addresses the procedure for making a plea agreement. 96 Under Rule 11(e)(1), an agreement may be made between a prosecutor and a defendant where the defendant agrees to enter "a plea of guilty or nolo contendere to a charged offense, or to a lesser or related offense," and the prosecutor promises to afford leniency to the defendant in return. 97 Because defendants must enter their pleas in open court, pleas may be considered testimony. Thus, a prosecutor making a plea agreement may be said to have exchanged leniency for the defendant's testimony. By this reasoning, a plea agreement expressly permitted under Rule 11(e) would violate the Singleton I interpretation of subsection 201(c)(2).
The Federal Sentencing Guidelines can also be read as authorizing prosecutors to enter into plea bargains in exchange for testiof living and housing expenses to witnesses in exchange for testimony); United States v. Dunlap, 17 F. Supp. 2d 1183 , 1185 -87 (D. Colo. 1998 96. See FED. R. CRIM. P. 11(e). 97. Id. Under Rule 11(e)(1), the prosecutor may: (1) move to dismiss other charges against the defendant; (2) make a sentencing recommendation or agree not to oppose the defendant's sentencing request; or (3) agree with the defendant on the appropriate sentence. See id.
mony.
98 Under 18 U.S.C. § 3553(e), a trial court may impose a sentence less than prescribed in the Sentencing Guidelines to "reflect a defendant's substantial assistance in the investigation or prosecution of another person who has committed an offense." 99 Some courts have interpreted "substantial assistance" to include testifying against another criminal defendant and have thus found that subsections 3553(e) and 201(c)(2) would directly conflict if the gratuity statute were applied to the government. 100 In addition, section 994 of the Sentencing Reform Act directs the Sentencing Commission to set sentence guidelines that "reflect the general appropriateness of imposing a lower sentence . . . to take into account a defendant's substantial assistance in the investigation or prosecution of another person who has committed an offense."
101 Again, some courts have found that applying subsection 201(c)(2) to the government would conflict with this statute, indicating the absurdity of this interpretation of the gratuity statute. 102 Finally, many courts have found that the federal immunity statute, 103 which authorizes federal prosecutors to make agreements with defendants, would be invalid under the Singleton I interpretation of subsection 201(c)(2). 104 The federal immunity statute allows prosecutors to offer immunity to witnesses in order to induce them to testify in criminal proceedings. Courts have found that this explicit authorization of exchanging leniency for testimony conflicts with Singleton I's reading of subsection 201(c)(2). 105 As the Sixth Circuit reasoned, "there is no purpose for a grant of immunity to a witness except to obtain his testimony. And certainly immunity from prosecution is '[s]omething of value' given 'for or because of the testimony under oath or affirmation. '" 106 The Singleton I court considered whether interpreting subsection 201(c)(2) to include the government or its officers would work an absurdity by creating conflicts with other statutes and rules that authorize federal prosecutors to enter into plea agreements in exchange for testimony. 107 Although it did not address Federal Rule of Criminal Procedure 11(e), the Singleton I court did conclude that applying subsection 201(c)(2) to the government and its agents would not conflict with the Sentencing Guidelines or with the federal immunity statute.
108
The Singleton I court found no conflict between the Sentencing Guidelines and a broad interpretation of subsection 201(c)(2) because "substantial assistance" under the Sentencing Guidelines includes "myriad ways other than by testifying" that a defendant may assist the prosecution and be entitled to a downward departure under the Sentencing Guidelines. 109 The Singleton I court concluded that the only limit subsection 201(c)(2) placed on a prosecutor's authority to offer leniency for assistance in the prosecution is that "it simply may not attach any promise, offer, or gift to [a witness's] testimony."
110 Additionally, according to the Singleton I court, a downward departure is only available after substantial assistance has been given; leniency cannot be part of a deal made between the prosecution and the witness before the witness testifies.
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The Singleton I court did not find a conflict between its broad reading of subsection 201(c)(2) and the federal immunity statute, because, according to the court, the two statutes can "operate fully and independently." 112 A court may grant immunity to compel a witness to testify when that witness has refused to do so, but federal prosecutors may not promise immunity to a witness to encourage the witness to testify. The Singleton I court found that "the government does not give immunity directly for the witness's testimony; the government may move the court to grant immunity, which in turn removes the witness's testimonial [Fifth Amendment] privilege so the ordinary compulsion may be brought to bear to require the witness to testify." 113 The Singleton I court found that its inclusive reading of subsection 201(c)(2) did not conflict with the federal immunity statute, because the power to grant immunity belongs to the court, not to the prosecutor, and because the federal immunity statute contemplates that courts will use immunity not as a bargaining chip to encourage witnesses to testify but as a means of compelling testimony from witnesses who might otherwise assert the Fifth Amendment privilege against self-incrimination. 113. Id. 114. A promise from the prosecutor or law enforcement personnel not to prosecute a witness on the basis of information provided by the witness is not the same as a grant of immunity. See 18 U.S.C. § § 6002-6003 (1994) (authorizing the judge or person presiding over a proceeding to compel the testimony of a witness invoking the Fifth Amendment privilege by issuing an order of immunity prohibiting the government from using the testimony or information against the witness in a criminal proceeding); Rowe v. Griffin, 676 F.2d 524, 527-29 (11th Cir. 1982) (enforcing a promise by law enforcement officers not to prosecute a witness who agreed to testify for the state and finding that the government should be required to honor such promises made by prosecutors and law enforcement officers where the agreement induced the defendant to waive her Fifth Amendment privilege); United States v. Cooke, 650 F. Supp. 991, 993-94 (D. Md. 1987 ) (distinguishing a grant of immunity from an informal promise by law enforcement personnel not to use statements against a criminal defendant); In re Kelly, 350 F. Supp. 1198 , 1199 -200 (E.D. Ark. 1972 ) (distinguishing a grant of immunity from an agreement not to prosecute but finding that where the prosecution has promised not to use testimony provided by another witness against the witness, the witness "receives, in effect, use immunity from prosecution"); see also Others, 32 A.L.R.4th 990 (1984) . Once immunity has been granted by the court, it is absolute and cannot be qualified or revoked as long as the witness complies with the order to testify with immunity. See 18 U.S.C. § 6002 (stating that once immunity has been granted and the witness testifies as a result of the immunity, "no testimony or other information compelled under the order . . . may be used against the witness in any criminal case"); United States v. Balsys, 524 U. S. 666, 681-83 (1998) (finding that the "only condition on the government when it decides to offer immunity in place of the privilege to stay silent [in order to compel testimony] is the requirement to provide an immunity as As the preceding discussion makes clear, applying the Nardone canon of statutory construction is complicated and involves a number of difficult interpretive questions. Courts on both sides of the debate have found support in Nardone for their interpretations of subsection 201(c)(2) but have been unable to completely dispel the reasoning of courts that have reached the opposite interpretive conclusion. The disparate applications of the Nardone canon of statutory interpretation to subsection 201(c)(2) can only be resolved through an analysis conducted by the Supreme Court. Since that is unlikely to occur soon, other solutions to this interpretive struggle should be considered.
IV. THE IMBALANCE THAT CONGRESS AND THE COURTS FAILED TO CONSIDER
Although other circuit courts have followed Singleton II in finding that that subsection 201(c)(2) does not apply to the government or to officers of the government, 115 it remains unclear whether Singleton I or Singleton II constitutes the correct interpretation of the gratuity statute. Since the courts must interpret subsection 201(c)(2) as it is written, with little guidance from legislative history or rules of statutory construction, debate over the proper interpretation and application of the statute will remain until Congress addresses the source of the problem: the statute's ambiguous text. 116 broad as the privilege itself" (citing Kastigar v. United States, 406 U.S. 441, 449 (1972) )). A promise not to seek charges, while possibly binding on the government as a contractual agreement, may be limited by any number of terms or conditions. See Rowe, 676 F.2d at 527-29 (applying a "contractual analysis" to the issue of whether the defendant complied with the terms of an agreement that promised that no charges would be brought against the defendant if he complied with the agreement); United States v. San Pedro, 781 F. Supp. 761, 763-65 (S.D. Fla. 1991) (considering whether the defendant complied with the conditions and terms of a plea agreement where the government promised to drop two of the three charges against the defendant in exchange for his testimony and cooperation).
115. See United States v. Richardson, No. 98-4139, 1999 WL 686892 (4th Cir. Sept. 3, 1999 United States v. Hunte, No. 97-1987 , 1999 WL 649627 (3d Cir. Aug. 26, 1999 United States v. Lara, 181 F.3d 183 (1st Cir. 1999); United States v. Stephenson, 183 F.3d 110 (2d Cir. 1999 Haese, 162 F.3d 359 (5th Cir. 1998 ), cert. denied, 119 S. Ct. 1795 (1999 ; United States v. Ware, 161 F.3d 414 (6th Cir. 1998 ), cert. denied, 119 S. Ct. 1348 (1999 .
116. See Singleton II, 165 F.3d 1297, 1310 (10th Cir.) (en banc) (Kelly, J., dissenting), cert. denied, 119 S. Ct. 2371 Ct. (1999 :
This court must perform its constitutional duties and no more. Ours is not to explore the farthest meanings that the term "whoever" can bear so as to effectuate the policy we think best. Our duty is to interpret the plain meaning of the statute. . . . If the bal-While Congress has the exclusive authority to clarify the language of subsection 201(c)(2), it has not seriously attempted to do so. On July 15, 1998, Senator Leahy of Vermont introduced Senate Bill 2314 proposing to amend 18 U.S.C. § 201(c), 117 but the bill died in the Senate Judiciary Committee. Specifically, Senate Bill 2314 proposed to amend subsection 201(c) to exclude the federal government and government agents from all of its parts.
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The lack of action on Senate Bill 2314 may indicate that Congress has decided to leave the interpretation of subsection 201(c)(2) as it currently stands. Since the bill would codify the same government exception from the gratuity statute that the courts have read into the statute, this conclusion seems logical. Because only Congress can finally clarify the proper meaning of this important yet imprecise statute, however, merely presuming congressional intent from Congress's lack of action is not a satisfactory resolution.
119 Congress should reevaluate the purpose and effect of subsection 201(c)(2) and amend the law to clearly define the authority of the federal government and government agents in making plea bargains with criminal defendants in exchange for testimony.
Congress needs to take two steps in reexamining the proper purpose and application of subsection 201(c)(2). The first step is to evaluate whether allowing prosecutors to offer leniency and other consideration in exchange for testimony meets the interests of public policy. Given the longstanding tradition of this commonly accepted practice in our criminal justice system, the probable conclusion is that public policy favors allowing prosecutors to make such bargains. Second, Congress must consider whether defendants receive a fair trial when prosecutors have the unique ability to offer consideration (with all its attendant advantages) to encourage reluctant witnesses to testify. If public policy demands that we allow prosecutors to make such deals, perhaps fairness dictates that we permit defendants an opportunity to do the same." Only after weighing both policy concerns and ance struck by § 201 is to be reweighed, that reweighing should be done by the policymaking branch of government-the Congress, and not the courts. defendants' constitutional guarantee of a fair trial can Congress effectively and appropriately resolve the debate that Singleton I initiated.
A. Public Policy Interests in Bargaining for Testimony
The first step in reconsidering subsection 201(c)(2) is to decide whether it is in the public interest to continue allowing plea bargaining in exchange for testimony. In criminal prosecutions, the government acts on behalf of the people in seeking efficient and effective criminal justice. Many prosecutions depend heavily on the testimony of co-conspirators and accomplices as evidence against the defendant. Prohibiting prosecutors from entering into plea bargains in exchange for testimony would make it much more difficult to prosecute crimes, such as drug trafficking conspiracies, where there are few potential witnesses who were not involved in the criminal activities at some level. 120 This reality provides a strong public policy justification for continuing to permit prosecutors to make plea agreements that exchange leniency for testimony.
Nevertheless, while offering plea bargains in exchange for testimony may be efficient and effective, investigating and prosecuting crimes is not the only societal concern in the criminal justice system, as Judge Kelly noted in his dissent in Singleton II. 121 Congress should also consider society's interest in "maintaining the integrity, fairness, and credibility of our system of criminal justice. Criminal judgments are accepted by society at large, and even by individual defendants, only because our system of justice is painstakingly fair."
122 Thus, Congress must balance the important role played by prosecutorial discretion to plea bargain with society's interest in maintaining a criminal justice system that is fair to defendants.
Criminal defendants who have the opportunity to exchange testimony against another defendant for prosecutorial leniency have an incentive to promise to testify to whatever facts will most help the prosecution's case, truthful or not. 123 As J. Richard Johnston noted, perhaps it is a fundamental belief in "the prosecutor's 'higher duty' not to merely obtain a conviction, but also to seek justice" that allows us to believe that the government will not take advantage of the ability to make plea agreements in order to induce favorable but untruthful testimony. 124 Nevertheless, the courts have recognized the substantial risk that a witness will be motivated to lie in order to get a favorable plea bargain from the prosecution. 125 In United States v. 126 for example, the Fifth Circuit admitted that "[i]t is difficult to imagine a greater motivation to lie than the inducement of a reduced sentence." 127 Even recognizing these risks, there are persuasive public policy reasons to continue allowing the government to offer leniency to a criminal defendant in exchange for testimony against another criminal defendant. As Senator Leahy argued when introducing Senate Bill 2314, Congress must "insure that prosecutors have the tools they need to do their jobs effectively, and being able to enter into cooperation agreements is critical."
128 Similarly, the Sixth Circuit has noted that " [i] t is an occupational hazard of prosecutors that to prove the guilt of a criminal defendant beyond a reasonable doubt, they often must rely on the testimony of other criminal defendants, many of whom are less than enthusiastic about assisting the prosecution." 129 Disallowing the exchange of leniency for testimony would limit prosecutors to testimony of other criminal defendants that is "voluntarily provided without hope of benefit to the volunteer, [which] would . . . seriously undermine the ability of prosecutors to prosecute."
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As shown, there are several persuasive public policy justifications that support allowing federal prosecutors to enter into plea agreements that exchange leniency for testimony. These justifications have been at the heart of every opinion disagreeing with the Singleton I interpretation of subsection 201(c)(2), whether they were forcefully articulated or not. Given these policy considerations and the longstanding tradition of prosecutorial plea bargaining, Congress would likely have no difficulty concluding that the practice should be allowed to continue.
B. The Defendant's Right to a Fair Trial
Although the public interest in an efficient and effective criminal justice system is significant, there is an equally strong interest in ensuring that criminal trials are fair to the defendants. From the reasonable doubt standard to the Miranda warnings, the American criminal justice system has been developed to meet the promise of the Fifth Amendment that every person is entitled to a fair trial. In reconsidering the provisions of subsection 201(c)(2), Congress needs to evaluate whether allowing only the prosecutor in a criminal trial to offer valuable incentives to witnesses is fair to the defendant.
The judicial system has admitted, to some extent, the conflict between the government's interest in a justice system that facilitates conviction of criminals and one that protects a defendant's interest in a fair trial. Recognition of this conflict is evidenced in the procedural rules that have been implemented in an attempt to strike a balance between allowing unrestricted prosecutorial discretion to make plea bargains and protecting the rights of defendants in the criminal judicial process. Prosecutors are currently required to disclose to the defense the details of any plea agreements the prosecutors have entered into in exchange for a witness's testimony. 131 The defense may crossexamine such witnesses about their plea agreements with the prosecution and may question the effects that the plea bargains have on the 130. Id.; accord United States v. Guillaume, 13 F. Supp. 2d 1331 , 1335 (S.D. Fla. 1998 (finding that the plea bargaining process is "a necessary investigatory and prosecutorial activity" and that " [t] he holding of the Singleton [I] panel would dangerously disable the government's investigatory and prosecutorial powers").
131. See Giglio v. United States, 405 U. S. 150, 153-54 (1972) . [Vol. 49:1371 credibility of these witnesses' testimony. 132 The underlying rationale for this approach is that the jury may then evaluate the proper weight to give to a witness's testimony by considering any possible motive the witness would have to be a favorable but untruthful witness for the prosecution.
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The disclosure requirement and the right to question prosecution witnesses about plea agreements may provide some protections for a criminal defendant, but they are designed more to prevent prosecutorial witness tampering than to guarantee defendants a fair trial. As Judge Kelly argued in his dissent in Singleton II:
Constitutional law manifests another vital legal tradition which the government's position undercuts-the policy of ensuring a level playing field between the government and defendant in a criminal case. The Supreme Court long ago recognized that impartiality in criminal cases requires that " [b] etween [the accused] and the state the scales are to be evenly held.
134
Allowing prosecutors to offer something as valuable as personal freedom to potential witnesses in exchange for favorable testimony seems to conflict with the constitutional guarantee of the Fifth Amendment and certainly does not maintain a balanced scale between the parties.
C. Balancing Fairness and Public Policy by Repealing Subsection 201(c)(2)
Only a legislative solution, and not a judicial one, can properly balance the public policy interest in allowing prosecutors to plea bargain with witnesses without unfairly tipping the scales against defendants. Congress should repeal subsection 201(c) (2) 135 and allow both the prosecution and the defense to offer gratuities, but not bribes, in exchange for witness testimony. Congress should then adopt clear disclosure requirements that require both parties to reveal the existence and extent of the deals they made to encourage witness testimony.
132. See Delaware v. Van Arsdall, 475 U.S. 673, 678-79 (1986 135. As mentioned in the Introduction to this Note, this suggestion includes the companion statute found in § 201(c)(3) with regard to accepting such things of value offered in violation of § 201(c)(2). As they are companion statutes, they should be considered together.
Subsection 201(c)(2) is not necessary to the legislature's goal of deterring the purchase of false testimony. Subsection 201(b)(3) sets adequate parameters of acceptable behavior for both the prosecution and the defense even in the absence of subsection 201(c)(2). Under subsection 201(b)(3):
Whoever . . . directly or indirectly, corruptly gives, offers, or promises anything of value to any person, or offers or promises such person to give anything of value to any other person or entity, with intent to influence the testimony under oath or affirmation of such . . . person as a witness . . . shall be fined under this title . . . or imprisoned for not more than fifteen years, or both . . . . 136 Thus, if either the prosecution or the defense offers a witness consideration with the intent to gain false testimony, she is in violation of subsection 201(b)(3) and is subject to much more severe penalties than are available under subsection 201(c)(2).
137 Although repealing subsection 201(c)(2) altogether may make it somewhat more difficult to uncover and prosecute witness tampering, this approach balances the interests of the government in obtaining criminal convictions through the use of co-defendant testimony with the constitutional right of defendants to a fair trial.
The only necessary adjunct to repealing subsection 201(c)(2) is the requirement that the gratuity disclosure requirements currently imposed on federal prosecutors be made equally applicable to defendants. Once subsection 201(c)(2) were repealed, prosecutors and defense attorneys would be free to offer consideration to witnesses in exchange for testimony as long as the offer was not made with intent to corrupt the witness's testimony. The need of prosecutors and defense attorneys alike to maintain witness credibility will work as an inherent deterrent against abuse. If the gratuity offered in exchange for testimony is too great, disclosure of the agreement will hurt the witness's credibility-and therefore the credibility of the party calling the witness.
One of the strengths of repealing subsection 201(c)(2) to resolve the conflict over its interpretation is the simplicity of the approach. Deliberate attempts to induce untruthful testimony would still be illegal under the bribery statute, but the playing field between the prose- cution and defense would be leveled. Provided that the consideration offered to a witness in exchange for testimony did not contravene the bribery statute, the offering party simply would be required to disclose the gratuity so that the court and the jury could consider the arrangement in assessing the witness's credibility. The gratuity offered to the witness could include things as simple as a new suit of clothes to wear at the trial or something intangible yet valuable to the witness. Obviously, the most common incentive that defendants could and would offer to potential witnesses would be money. The jury would consider the amount of money given and weigh that factor in determining the credibility of the witness. As long as there is no evidence that the defense attorney is attempting to coerce false testimony, then there would be no criminal act. Witnesses do not always feel motivated to testify by a sense of moral obligation, which is why federal prosecutors offer leniency in exchange for needed testimony. Defense attorneys also need methods for inducing uncooperative witnesses to agree to testify on behalf of their clients. 138 The defense still may not be able to offer witnesses anything as valuable as reduced criminal charges or sentencing leniency, but this is a better approach than continuing to allow prosecutors to induce reluctant witnesses to testify while denying any such persuasive techniques to the defense.
CONCLUSION
When Singleton I was announced in July of 1998, the opinion reintroduced the legislative, judicial, and executive branches to a short statute that had been little-noticed in the thirty-five years since its enactment. Although Singleton I was quickly vacated, the reaction to the case has been significant. Unfortunately, the discussion of subsection 201(c)(2) invoked by the Singleton I decision has focused exclusively on the propriety of allowing prosecutors to exchange leniency for criminal witness testimony, without addressing the underlying 138. Freeing defense counsel to attempt to induce testimony from a witness raises two practical problems which are beyond the scope of this Note. First, if both the prosecution and defense can offer compensation (including money) for a witness's testimony, that raises the specter of an unseemly bidding war for helpful testimony. It seems likely that the jury would view this as a bribe, or at least not credible testimony, if the price was driven up too much. Second, the ability to offer financial compensation or inducement may well be of only theoretical comfort for most defendants. Most criminal defendants will lack the resources to offer much to induce a witness to testify, and that amount will likely be less valuable to the witness than the plea agreement offered by the government. All the same, the defendant at least has an opportunity equal to that of the government in securing helpful testimony. question of whether a criminal defendant can receive a fair trial if the prosecution can induce witnesses to testify while defendants cannot.
Federal prosecutors' plea bargaining with criminals in exchange for testimony, although longstanding practice, seems to violate subsection 201(c)(2) and that statute's concern for maintaining the integrity of witnesses' testimony. Simply creating a government exception is not an adequate solution because "if the judicial process is tainted by the admission of unreliable testimony induced by a defendant's promises, it is no less tainted by the identical actions of the prosecutor."
139 As Johnston has argued, "compensating a witness for testifying involves an identical threat to the integrity of the judicial system whether the witness testifies for the prosecution or the defense. There is no apparent reason why the rules should be different for the two sides in a criminal case . . . ."
140 If the initial impetus for enacting subsection 201(c)(2) over thirty-five years ago was to protect the witness stand from taints of false testimony, then that should be a factor in deciding the best course of action now.
Courts have routinely found that the jury is capable of assessing the credibility of testimony offered by a witness induced to testify by a plea bargain, provided the terms of the plea agreement are disclosed by the prosecution. The same reasoning should apply to agreements exchanging consideration for testimony between defense attorneys and defense witnesses. As long as there is no intent to corrupt the testimony, which would constitute an illegal bribe, then there is no reason that the same rules should not apply to both parties. By repealing the gratuity statute and creating the same disclosure requirements for both prosecutors and defense attorneys, the credibility of witnesses will remain a question for the jury, but both parties will be playing by the same rules.
